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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
WALLACE ALEXANDER BUNDY,
Defendant-Appellant.

NO. 45256
Ada County Case No.
CR-01-2016-35894

RESPONDENT'S BRIEF

Issue
Has Bundy failed to establish that the district court abused its discretion by imposing
concurrent, unified sentences of 15 years, with three years fixed, upon his guilty pleas to two
counts of lewd conduct with a minor under sixteen?

Bundy Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Bundy pled guilty to two counts of lewd conduct with a minor under sixteen and the
district court imposed concurrent, unified sentences of 15 years, with three years fixed. (R.,
pp.107-10.) Bundy filed a notice of appeal timely from the judgment of conviction. (R., pp.11719.)
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Bundy asserts that the district court abused its discretion by imposing an excessive
sentence in light of his difficult childhood, mental health issues, age, and purported remorse.
(Appellant’s brief, pp.2-5.) Bundy has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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The maximum sentence for lewd conduct with a minor under sixteen is life in prison.
I.C. § 18-1508. The district court imposed concurrent, unified sentences of 15 years, with three
years fixed, which fall well within the statutory guidelines. (R., pp.107-10.) Furthermore,
Bundy’s sentence is appropriate in light of the nature of the offenses, his failure to accept
responsibility for his actions, his high risk to reoffend, and the impact his actions had on his
victims.
In January 2016, 19-year-old Bundy harbored a 16-year-old runaway and used drugs and
had sexual intercourse with her. (PSI, pp.3-4, 15.) Seven months later, he raped a different 15year-old girl. (PSI, pp.2-4, 15.) Bundy asserts that he has shown remorse for his actions;
however, in his interview with the presentence investigator he “adamantly insisted he did not
sexually abuse anyone,” and claimed the only reason he pled guilty was because his parents
could not afford private counsel. (PSI, p.5.) Instead of showing any kind of remorse for his
victims, Bundy opined that “karma would ‘come around’ and his accusers would have to deal
with it.” (PSI, p.11.) He also told the psychosexual evaluator that his victims would not suffer
any negative effects as a result of his sexual misconduct “Because it (referencing sexual offense
behavior) didn’t happen.” (PSI, p.35.) The psychosexual evaluator opined that Bundy “poses a
high risk” to sexually reoffend and that he is “less amenable for sexual offender treatment
than most sexual offenders.” (PSI, pp.72-73 (bolding in original).) Bundy’s mental health
issues and young age, both of which the district court considered, do not outweigh the
seriousness of the offense, the effect his actions had on the victims, or the risk he poses to
society.
At sentencing, the district court articulated the correct legal standards applicable to its
decision, addressed the seriousness of the offenses, Bundy’s failure to take accountability, his
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failure to be deterred (as evidenced by the fact that he was having a romantic relationship with a
17-year-old girl while incarcerated for the instant offenses (see PSI, pp.5, 38)), and the high risk
he poses to society (5/25/17 Tr., p.15, L.7 – p.24, L.3). The state submits that Bundy has failed
to establish that his sentence is excessive for reasons more fully set forth in the attached excerpt
of the sentencing hearing transcript, which the state adopts as its argument on appeal. (Appendix
A.)
Conclusion
The state respectfully requests this Court to affirm Bundy’s convictions and sentences.

DATED this 24th day of January, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 24th day of January, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

4

APPENDIX A

. State of Idaho v. Wallace Bundy

5/26/2017
Pa g e 14

Page 13

1

rehabilitation. If! am facilitated, I'm afraid
that it's going to make me a lot worse, and 1
don't want to get worse. I want to get better,
and I want to help you guys in the long run by
becoming a more productive member of society in
trying to fix my life because I just want all of
this to stop. I want to get my life back on
track.
I'm trying to hold down a job to
provide for myself, and I'm trying to be there for
my family and they're trying to be there for me.
It's my mom's birthday today, and I told her I
will do my best to be strong ifl have to go. I
just don't want to go. I just want some kind of
forgiveness.
I'm not expecting you guys to be
lenient, but I just really want some help. l need
help, I need it badly, and I'm willing to do
whatever you want me to do to make this right and
set this straight. l don't want to mess up
anymore. I'm done going down this road. I'm done
with it. I can't do it anymore. I want to
straighten my life. I want to get my life
together and try to make a better name for myself
instead of having to spend the rest ofmy life
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being a threat to society.
Some believe that I'm a threat. I made
a bad decision. I really did. I made really bad
decisions. I acted on impulse because I was
trying to find happiness. And I should have known
doing this would have gotten me in a lot of
trouble. I just wasn't thinking at the time, and
I wasn't in my right mind.
And at the time they were trying to
prescribe me, I was on it for about a month before
I couldn't afford to pay for it anymore. lt
didn't help. And, in fact, I think it made things
a lot worse for me. It made my depression a lot
worse. My anxiety skyrocketed when they said it
was supposed to drop and it was supposed to
stabilize my mood and help me think clearly, and
it didn't.
I have neglected to bring that up,
because I didn't think my medicine use would be of
any concern, but I think I need to bring it up now
and leave no stones unturned. Mr. Scott, I'm
sorry that I've disappointed you guys, and that
I've done so much wrong. I just want to make you
guys proud for once and not have to see you guys
on this kind of term.
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1would just ask for forgiveness, and 1
ask God for forgiveness. And I'm willing to do
whatever you guys need me to do to get help, if
that's okay.
THE COURT: All right. Are you done?
TI-IE DEFENDANT: Sure.
THE COURT: All right. I appreciate your
comments, Mr. Bundy. I know this is very
distressing for you, and I certainly don't doubt
that you aspire to be the kind of person who can
be trusted in the community, who can -- who does
not make victims of young women or girls you
encounter.
And so I do appreciate what you have
told me today. I'll note, of course, that I have
read the presentence investigation in your case.
I have read Dr. Johnston's psychosexual
evaluation. I've read the letter your
grandparents submitted on your behalf. I'm well
aware of the four objectives of criminal
sentencing that Idaho law directs me to consider
in every case, and the first and foremost of those
factors is protection of the community.
Of course, there is concern in this
case about the risk you present, at least to a
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ce11ain segment of the community. Adolescent
girls in the ballpark of 15, with whom you have
embarked on inappropriate relationships on more
than one occasion.
The other factors, punishment,
detouring both you and others from engaging in
similar behavior in the future and rehabilitation.
Of course, it is an important objective to try to
get you the help you need from just general help
with your mental help to help with your
sexually-offending behavior so that you can
ultimately return, be pa11 of the community, and
not present the risk that you have presented on
some occasions in your life, the occasions that
bring you here today.
There are two counts of lewd and
lascivious conduct at issue in this case, two
different victims, both 15 years old, one with
whom you engaged sexually when you were 19 and one
when you were 20.
One of those victims' repo11s, that the
nature of the sexual conduct, contact was forcible
rather than voluntary. Now, that's not an element
of the crime the state has charged you with.
That's not been proved beyond a reasonable doubt.
4
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That is certainly true.
That is how the victim reports, the
conduct to have happened along the lines of you
pressured her for what is sometimes referred to as
a hand-job. She gave in and indulged you in that
for awhile, and ultimately that led to you forcing
yourself on her and engaging in what customarily
calls rape. So this is the victim's version of
events.
The v ictim's version of events doesn't
just include the sexual conduct at issue but some
things you said and did in relation to it that are
concerning.
Reportedly, you indicated to the victim
that you killed someone in the past and buried
them nine feet in the ground, and your
grandparents say in their letter that you're a
storyteller. And I'm sure this is something ofan
example of that, that you're saying something that
isn't true but in context sure sounds an awful lot
like, "Better keep your mouth shut or this might
happen to you too."
Also, the victim reports you threatened
to tell, to hurt her boyfriend if she told anyone.
The presentence investigation includes photographs
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of screen shots from a cell phone showing texts
from you to the victim's boyfriend where you
relate the sexual conquest to the victim's
boyfriend. You threatened him not to come in
between the two of you. You tell him she wants
you now, not him, and you say, "If you step in
between us, no one will find you."
So you have made a threat, it would
seem, against this boy to stay away from this girl
you're interested in at the time, and you have
implied that if he doesn't do -- if he doesn't
stay away from her, as you have said, that he is
going to disappear. Certainly very concerning.
The second or other victim, the victim
alleged or involved in Count 2, reports that there
was one incident of voluntary intercourse between
the two of you and then a second occasion on which
you were groping her against her will.
There is, of course, beyond this
conduct to which you have pleaded guilty, this
sexual contact with these two 15-year-olds, there
is the indications that in jail calls and
otherwise, that you're engaged in a romantic
relationship with a 17-year-old even while you're
pending charges in this case, pending sentencing
Page 20
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in this case.
Now, these calls as far as I know don't
indicate sexual contact, per se, although they do
allude to the idea if you get out, then you'll
have the opportunity to make babies.
So this is all concerning as well, that
even being -- having these charges leveled against
you didn't immediately dissuade you from the idea
that you engage in romantic relationships and
including discussion of sexual behavior with minor
girls.
Also concerning is what went on when
you discussed this matter with the psychosexual
evaluator, Dr. Johnston. You denied all
possibility for any of this to Dr. Johnson. You
asserted that these girls had made this up. You
had not engaged in sexual contact with them. You
asserted a belief, I think a very concerning
bt:lief, that 20 percent of women would make up
allegations of sexual assault to get men into
trouble or to get attention for themselves.
This is a kind of negative attitude
toward females that calls into question whether
you can be trusted to behave safely and
appropriately toward women.
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Dr. Johnston, doing all of the
psychological testing he did, the interview,
listening to what you had to say, looking at
police accounts, all of this, took all of this
infonnation into consideration. He arrived at the
conclusion that you are a high risk to re-offend,
and of course, that is to say that in comparison
to sexual offenders, he considered you to other
sexual offenders. He considered you a relatively
high risk to re-offend.
On the spectrum from opportunistic
offenders to predatory offenders, he considered
you most likely to re-offend in either an
opportunistic or a low level predatory way, and
importantly here, he considered you less amenable
to sexual offender treatment than most sexual
offenders.
And certainly one might assume or
conclude that pa1t of what went into that
conclusion was that you told him that you had done
nothing wrong. And so you weren't taking
accountability with him, and those who don't take
accountability, it's easy to see why they might
not throw themselves into treatment, take it
seriously, believe they need it, and try to get
5 (Pages 1 7 to 20)
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what they can out of it.
Dr. Johnston also concluded that you
have a personality disorder with antisocial,
borderline, and paranoid traits, bipolar disorder,
a psychotic disorder. Certainly you do have some
mental health issues for which you need
appropriate treatment and medication, and
h·eatment on those lines undoubtedly will be of
some help to you ultimately.
You have some criminal history that is
outside of this case; of course, a number of
misdemeanor cases. You have some histo1y of being
on probation. You have some probation violation
charges pending. You have some history of using
drugs at least. You indicate in the presentence
investigation that you have been off of
methamphetamine for a year.
The presentence investigator concludes
that you're not a suitable candidate for probation
at this particular point in time. That certainly
seems to be true. It's difficult to see -- it's
difficult to see how you could be expected or
enh·usted with behaving safely and appropriately
in the community at this pmticular point in time,
given what you have done and your questionable
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acceptance of responsibility for what you have
done.
These sex crimes are serious because of
their potential for long-term adverse impacts on
their victims. These experiences can be
traumatic. It can lead to long-lasting, negative
consequences. They have to be taken very
seriously, offenses of this nature.
A person who has committed offenses
like you have committed, who has a questionable
commitment to rehabilitative treatment because of
questionable level of acceptance that you have
done anything wrong or anything at all and a
questionable level of insight into what you have
done, a person is not at this point safe to be in
the community among other people who could be
victims of similar conduct in the future.
Now, the state has recommended in this
case that you serve a rider. These tend to be
six, eight months or so programming in a
structured setting where you would, in your case,
because it's a sexual offense that's at issue, get
evaluated in terms of sexual offender treatment
programming and then be considered for placement
on probation at the conclusion of your rider.
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So we're talking about, under this plea
agreement, the state's recommendation here, a
stretch in confinement of six to eight months, and
then potentially a release on probation.
Now, one of the things I have to
wrestle with in cases like this is six to eight
months of treatment. Is that period a suitable,
suitably serious punishment given the seriousness
of the offense? ls it too Iittle such that the
seriousness of the offense is depreciated by the
nature of the punishment? That's one of the
things I have to consider.
Also, is there reason to believe that
this six to e ight months or so time in custody,
getting programming, enough time to make the
pa11icular defendant in a case suitable to be out
in the community or, in other words, is
rehabilitation a longer term project?
Now, in this case, this sexual
misconduct is very serious. There is no way
around that. In my mind, the rider period is not
sufficient in terms of a punishment for the
offense. I don't also believe that at the end of
that period of time you would be realistically
presenting as a suitable candidate for probation
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at that point anyway. I think you do present a
meaningful danger to the community that hopefully
can be addressed over time.
But in my mind, a rider is not going to
be sufficient. So all this aside, Mr. Bundy, on
your plea of guilty to Count I, lewd and
lascivious conduct, I find you guilty. I'm going
to sentence you to the custody of the Idaho State
Board of Correction under the unified sentence law
of the State ofldaho for an aggregate term of 15
years. I'll specify a minimum period of
confinement of three and a subsequent
indeterminant period of confinement of 12 years.
A !so, on your plea of guilty to
Count 2, also a charge of lewd and lascivious
conduct, I find you guilty. I will sentence you
to the custody of the Idaho State Board of
Correction under the unified sentence law of the
State ofldaho for an aggregate term of 15 years,
specifying a minimum period of confinement of
three years and a subsequent indete1minate period
of confinement of 12 years. This sentence to run
concurrent with your sentence on Count I .
You will be remanded to the custody of
the sheriff of this county to be delivered to the
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